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ivy, CT Corporation System and associated companies 
deal with and act for lawyers exclusively. 
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ing under a Government ‘‘cost-plus-a-fixed 
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no fuss 
no bother 


no fretting about temporary help, working space, time schedules, 


accuracy of tabulations, “good” vs. “bad” proxies. 


Let the fuss, bother and fretting about checking and tabulating 
proxies at your next stockholders’ meeting fall on C T’s shoulders. | 
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“Not so, Charlie. That ‘doesn’t cost anything’ just is not 
so. One of my other clients believed it...1 insisted that 
they analyze . .. When they began to figure the reali- 
ties of it, they found it was costing plenty! Got C T Rep- 
resentation now in all three states where qualified and 
nothing could induce them to give up the easy, com- 
fortable feeling of certainty about all their taxes and 
reports! No, Charlie, there isn’t anything that costs 
nothing. In the matter of statutory representation it’s 
just a case of comparing what the corporation gets for 
its money from C T Representation with what it gets if 
it tries to do it all itself. | insist on all my clients using 
C T Representation whether the company is in one 
__ State or forty.” 












Tuere appear to be few decisions 
related to a question whether the own- 
ership and dealing in oil and gas leases 
and the receipt of royalties in such a 
connection by an unlicensed foreign 
corporation constitute the doing of 
business which would require qualifica- 
tion. 


Negotiating Purchases and Sales 


It would appear that if representa- 
tives of a company are sent into a state 
to negotiate for the purchase or sale of 
leases, this activity would constitute 
doing business, if the primary purpose 
of the company is to acquire, hold, de- 
velop and deal in leases and royalties. 
In Normandie Oil Corp. v. Oil Trading 
Co., Inc., 163 S. W. 2d 179, the activity 
of an unlicensed brokerage company’s 
representatives in holding conference in 
Texas to negotiate the sale of an oil 
lease relating to Texas land was held 
by the Texas Supreme Court to be an 
intrastate activity, which required the 
company to obtain a permit to do busi- 
ness. This ruling was recently followed 
in a decision involving the owning and 
assigning of mineral leases in Texas 
by the United States Court of Appeals, 
Fifth Circuit, in Glo Co. v. Murchison 
et al., decided January 6, 1954, 208 F. 
2d 714. (See page 333.) In an Arkansas 
case, the purchase by an unlicensed 
foreign corporation, effected in Arkan- 
sas, of a fractional undivided interest 
in oil and gas leases was held to con- 
stitute an intrastate transaction which 
required prior qualification on the part 


at constitutes 
doing business 


Oil and Gas Leases 
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of the purchasing company. Republic 
Power & Service Co. v. Gus Blass Co. 
et al., 263 S. W. 785. 


Where the negotiations are carried 
on in a state other than that in which 
the land is located, a different rule has 
been applied. In Kentucky, the mere 
taking of an oil lease on Kentucky land, 
by an assignment of the lease in IIli- 
nois, was not regarded as doing busi- 
ness. (Great Western Petroleum Corp. v. 
Samson, 192 Ky. 814, 234 S. W. 727.) In 
Murray Tool & Supply Co. v. State, for 
Use and Benefit of Crawford County, 159 
S. W. 2d 71, Arkansas sought to re- 
cover a penalty of $2,500. from an Okla- 
homa company for having transacted 
business in Arkansas without being li- 
censed as a foreign corporation. The 
evidence showed the company had sup- 
plied 1,500 feet of casing for an Arkan- 
sas well to a company in that state 
under a rental agreement, made in 
Oklahoma, with a right to reclaim the 
casing if the well did not produce oil, 
and, in addition, an assignment of roy- 
alty interests was to be made to the 
defendant, which employed one Hall 
“to pull the casing,” and do certain 
supervisory work. The Supreme Court 
of Arkansas ordered the cause dis- 
missed, saying: “Accepting oil leases 
and relying upon expectant production 
for compensation under a_ contract 
made in Oklahoma is not a transaction 
detrimental to public welfare. At most 
the Oklahoma corporation was only 
looking after development of property 
in which it had an interest in expectancy, 
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and the activities of Hall were nothing 
more than precautionary supervision in 
respect of personal property let to Ar- 
kansas Oil and Mining Company on 
terms that might, or might not, produce 
returns. It was a speculative venture 
carried out pursuant to an Oklahoma 
contract.” 


Drilling Operations 


Where a foreign corporation enters a 
state in order to drill for oil or gas, 
whether it uses its own equipment or 
employs a local contractor as its agent 
to effect the drilling, it would undoubt- 
edly be regarded as doing business lo- 
cally so as to be required to be quali- 
fied. Such a conclusion would appear 
to be supported by the general rule 
regarding the doing of business, which 
has been stated as follows: 


“It is established’ by well consid- 
ered general authorities that a for- 
eign corporation is doing, trans- 
acting, carrying on, or engaging in 
business within a state when. it 
transacts some substantial part of 
its ordinary business therein.” 20 
Corpus Juris Secundum, Corpora- 
tions, Sec. 1829, p. 46. 


Miscellaneous Activities 


Foreign corporations have been held 
to be doing business, so as to be re- 
quired to be qualified, under the follow- 
ing circumstances: (1) where active for 
six months in painting a bridge. (An- 
thony Miller, Inc. v. Taylor-Fichter Steel 
Construction Co., Inc., 139 S. W. 2d 
657); (2) where building and erecting 
three gas producers with downtakers 
in five weeks’ time, where work was 
done by it through an agent in charge 
(Smythe Co. v. Fort Worth Glass & Sand 
Co., 105 Tex. 8, 142 S. W. 1157); (3) 
where assisting in the erection of a por- 
tion of a building in Texas, furnishing 
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material and labor (St. Louis Expanded 
Metal Fireproofing Co. v. Beilharz, 88 
S. W. 512); where installing screens 
(Buhler v. Burrowes Co., 171 S. W. 
791); where selling and installing a 
gasoline container and tank (Bryan v. 
Bowser & Co., 209 S. W. 189); and 
where selling and repairing electrical 
machinery used in connection with a 
cotton gin (Elliot Electric Co. v. Cleven- 
ger, 300 S. W. 91.) 


Decisions carried to the Supreme 
Court of the United States, indicating 
that a foreign corporation was regarded 
as doing business so as to be required 
to be qualified where its activities in 
the state were carried on through a 
local contractor are: Kansas City Struc- 
tural Steel Co. v. Arkansas, 269 U. S. 148, 
46 S. Ct. 59; Phillips Co. v. Everitt, 
(Mich.) 262 Fed. 341, certiorari denied, 
252 U. S. 579. In an Alabama case, the 
Supreme Court of that state said: “Does 
not a corporation engage in the per- 
formance of its corporate functions 
when it secures the doing of the thing 
it was chartered to do through the em- 
ployment of contractors; and, if so, does 
it not transact business at the place 
where the work was done? We think 
so.” (Alabama Western R. R. Co. w. 
Talley-Bates Construction Co., 162 Ala. 
396, 50 So. 341.) 


Receipt of Income in Another State 


The mere receipt of income from roy- 
alty interests, received in a state other 
than that in which the productive ac- 
tivity is carried on, is probably not to 
be regarded as the doing of business in 
the state where the activity is con- 
ducted, if no office is maintained there. 
Possibly, also, the entry of a repre- 
sentative into a state merely to collect 
income from leases and royalties is not 
to be regarded as “doing business,” so 
as to require qualification. 


———————— 
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MASSACHUSETTS 


pmestic corporations 


Directors, voting for and effecting distribution of 
dividend which rendered corporation insolvent, 
ruled liable to judgment creditors to extent of 


This was a suit in equity by two judg- 
ment creditors of an insolvent Massa- 
chusetts corporation. In 1946, the cor- 
poration sold all or a part of its real 
estate and personal property and re- 
ceived therefor a large sum of money. 
It was pleaded that, at all times there- 
after, it had had sufficient cash assets 
to pay all of its debts and liabilities, 
including the debts owed to the plain- 
tiffs, and thereupon the two individual 
defendants, being all of the directors of 
the corporation, voted to declare a divi- 
dend and pursuant thereto distributed 
to all or a great part of its cash assets 
as such dividend, and the corporation 
was thereby rendered insolvent. The 
individual defendants received the divi- 
dends and as directors and stockholders 
were sought to be held jointly and 
severally liable to the plaintiffs to the 
extent of the dividends declared and 
received. It was further alleged that 
two defendants, trust companies, held 
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assets so distributed. 





on deposit moneys of the individual de- 
fendants which it was sought to reach 
and apply in payment of the judgments. 


The Supreme Judicial Court of Mas- 
sachusetts ruled in favor of the plain- 
tiffs, holding that one of the individual 
defendants, who was both a director 
and stockholder, was obligated to the 
corporation in an amount equivalent to 
the value of its assets which, as a di- 
rector, he caused to be distributed and, 
as a stockholder, received. The other 
individual defendant was also held obli- 
gated to account in the same amount, 
for, although receiving nothing as a 
stockholder, she was a director who 
presumably assented to the distribution. 


Burke et al. v. Marlboro Awning Co. 
et al., 113 N. E. 2d 222. Walter R. Mor- 
ris of Boston, for plaintiffs. Edmund 
R. Dewing of Boston, for defendants. 
Mr. Batchelder and another, submitted 
a brief. 


Expenses of litigation, incurred by director and 

officer of corporation in defending himself against 

charges in federal criminal suit, ruled not subject 

to reimbursement by corporation under Sections 
64 to 68 of General Corporation Law. 


Respondent corporation and other de- 
fendants, including petitioner Schwarz, 
individually, were indicted in a Fed- 
eral court for alleged violation of the 






325 


first section of the Sherman Anti-Trust 
Act. Petitioner was at that time a vice- 
president and director of respondent, 
but had resigned as officer and director 
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and retired a few days after the indict- 
ment was handed up. The Federal suit 
was subsequently discontinued, prior to 
trial, but not before petitioner had, as 
a result of a pleading advised by his 
counsel, been fined $500. and also paid 
counsel $7,500. plus certain disburse- 
ments, which petitioner sought, in this 
state court suit, to’ recover from the 
company under Sections 64—68 of Arti- 


cle 6-A of the General Corporation 
Law. 


The Court of Appeals held that the 
corporation could not be _ required, 
under the statute, to reimburse the 
petitioner for such expenses, conclud- 


FLORIDA 


ing that the statute contemplated re- 
imbursement by a corporation of liti- 
gation experises of its directors and of- 
ficers in civil suits and did not embrace 
expenses of one defending himself 
against criminal charges. 


Schwarz v. General Aniline & Film 
Corp., 305 N. Y. 395, 113 N. E. 2d 533. 
Rudolph B. Schlesinger, Joseph Kaskell 
and Beate Bloch of New York City, 
for appellant. Herbert L. Abrons of 
New York City, Donald O. Lincoln, 
Eugene L. Stewart of Washington, 
D. C., and Kathryn V. Crean of New 
York City, for respondent. 


Salesman, not an employee, who took only two 

orders for unlicensed foreign corporation, ruled not 

to be a business agent upon whom process might 
be served. 


The appellee corporation, the defend- 
ant below, was successful in having 
service upon a salesman as its “busi- 
ness agent” set aside. “The salesman 
upon whom process was served was 
regularly employed by a stranger to 
appellee. One day the salesman ob- 
served an advertisement of appellee and 
answered it. Appellee sent him a cata- 
logue and, a form letter and booklet 
telling him about appellee’s product 
and how to place orders. His compen- 
sation was the down payment set forth 
in the catalogue which, in the event of 
a sale, he retained. The order was then 
sent to appellee in a foreign state, was 
subject to its acceptance, and if ac- 
cepted the product was shipped to the 


customer C.O.D. The salesman knew 
nothing about the appellee, had no con- 
tract with it, and outside of members 
of his family had taken orders from 


only two persons, one of whom was 
appellant.” 


Upon appeal, the Supreme Court of 
Florida affirmed the judgment for the 
corporation, holding that the relation- 
ship between the salesman and the cor- 
poration was insufficient to form a basis 
for valid service of process. 


Mason et al. v. Mason Products Co., 
67 So. 2d 762. Will O. Murrell of 
Jacksonville, for appellant. Milam, Mc- 
Ilvaine, Carroll & Wattles of Jackson- 
ville, for appellee. 
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Federal Court of Appeals rules that federal criminal 
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proceeding may be maintained against Delaware 


A criminal information was filed by the 
United States in the lower Federal 
District Court, charging the corpora- 
tion and individual defendants with 
numerous violations of the Fair Labor 
Standards Act of 1938. A motion was 
made and allowed to quash service on 
the corporate defendant and to dismiss 
the information as to it upon the 
ground that the corporation, a Dela- 
ware company, had been dissolved 
eight months before by appropriate 
proceedings under the laws of Dela- 
ware. The government appealed and 
the United States Court of Appeals, 
Seventh Circuit, said: “The sole con- 
tested issue here, as it was in the dis- 
trict court, is whether a Delaware cor- 
poration duly dissolved under the laws 
of that state can thereafter be subjected 
to criminal prosecution.” 





Noting, from prior decisions, that 
“the contested issue must turn upon 
the Delaware statute relative to a dis- 
solved corporation,” the Court of Ap- 
peals remarked that no Delaware case 
had been cited or discovered where the 
question before it had been decided, al- 
though it had been considered and de- 
cided adversely to the government by 
both the Tenth and Sixth Courts of 
Appeals in United States v. Safeway 
Stores, Inc. et al., 140 F. 2d 834, and 
United States v. Line Material Co., 202 
F. 2d 929, (The Corporation Journal, 
October—November, 1953, page 273.) 
The court referred to that portion of 
the Delaware law, Sec. 42, Ch. 65, Re- 
vised Code, 1935 (now Sec. 278, Title 
8, General Corporation Law), which 


corporation eight months after its dissolution. 





continues dissolved corporations _ for 
three years after dissolution as bodies 
corporate to prosecute or defend “suits” 
by or against them, containing a pro- 
viso stipulating that “with respect to 
any action, suit or proceeding begun 
or commenced by or against the cor- 
poration within three years after the 
date of such expiration or dissolution, 
such corporation shall only for the pur- 
pose of such actions, suits or proceed- 
ings so begun or commenced be con- 
tinued bodies corporate beyond said 
three-year period and until any judg- 
ments, orders, or decrees therein shall 
be fully executed.” The Court of Ap- 
peals regarded the criminal proceeding 
against the corporation as embraced 
within the word “proceeding” in the 
quoted Delaware law, and reversed the 
order of the District Court. 








United States v. P. F. Collier & Son 
Corp.,* 208 F. 2d 936. Jack C. Brown, 
U. S. Attorney, of Indianapolis; Stuart 
Rothman, Sol., Bessie Margolin, Chief 
of Appellate Litigation, of Washing- 
ton, D. C.; Andrew Steffen, Asst. U. S. 
Atty., of Indianapolis, Herman Grant, 
Regional Atty., of Chicago, Ill; Wil- 
liam A. Lowe and Joseph D. Mladinov 
of Washington, D. C., for appellant. 
Hubert Hickam and Alan W. Boyd 
and Barnes, Hickam, Pantzer & Boyd 
of Indianapolis, of counsel, for appel- 
lee. Commerce Clearing House Court 
Decisions Requisition No. 506477. 


*The full text of this opinion is 
printed in the CCH Labor Law Re- 
porter, 68-024. 
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Service upon unlicensed foreign company upheld, 
where made on district manager in charge of eight- 
state territory including Minnesota. 


Defendant New York corporation, en- 
gaged in the business of selling and 
distributing cosmetic products, was rep- 
resented in Minnesota by a district 
manager, in charge of a territory com- 
prising eight states. He had under his 
supervision seven to ten other em- 
ployees, one of which was designated 
as a supervisor and one as a consult- 
ant. A little less than 45% of the total 
sales for the preceding year for the 
area represented sales in Minnesota. 


The Supreme Court of Minnesota, 
after reviewing decisions relating to 


MONTANA 


service of process upon unlicensed for- 
eign corporations, affirmed a judgment 
upholding service upon the district 
manager as proper service upon the 
defendant, which was found to be doing 
business for the purpose of service of 
process upon it. 


Schilling v. Roux Distributing Co., 
Inc., 59 N. W. 2d 907. Linus J. Ham- 
mond and Cummins, Cummins, Ham- 
mond & Ames of St. Paul, William J. 
Hayes of New York City, of counsel, 
for appellant. Loftsgaarden & Lofts- 
gaarden of St. Paul, for respondent. 


Federal court dismisses suit by foreign corporation 

for specific performance and for damages for breach 

of Montana contract of corporation, made while 

unlicensed, and remands to State District Court 

another suit by other party to contract seeking 
cancellation of contract. 


In two consolidated cases, one having 
been originated in a Montana State 
District Court and removed to the 
Federal District Court, the United 
States District Court, D. Montana, 
Great Falls Division, had occasion to 
consider R.C.M. 1947, Sec. 15-1703, as 
applied to an Alberta corporation which 
had carried on business in Montana for 
five years before being authorized to do 
business as a foreign corporation and 
which had, before being licensed, en- 
tered into the contract in controversy. 
This section was headed: “Contracts 
void if made before compliance with 


” 


act,” although the text did not go be- 
yond providing that no contract made 
by an unlicensed corporation, while un- 
licensed and failing to pay required 
fees and licenses, “shall be enforceable 
by the corporation” until the provi- 
sions of the act have been complied 
with. 


The court dismissed one suit, which 
had been instituted in the Federal 
Court by the corporation in an en- 
deavor to obtain specific performance 
and to recover damages for alleged 
breach of a contract, and returned the 
other to the State District Court. Re- 
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ferring to the latter, it was observed: 
“The court is unable to understand how 
this foreign corporation could remove 
the above case to the federal court 
when, as the court has herein disclosed, 
it has no standing in this court by 
reason of its evident repeated violations 
of the aforesaid State statutes of Mon- 
tana for over five years. It would ap- 
pear that the State Court was the 
proper tribunal to consider and deter- 
mine all such violations of State stat- 
utes that have to do with the qualifica- 
tions of foreign corporations to do busi- 
ness in the State of Montana. While 
ordinarily the federal courts would have 
jurisdiction to entertain an action by a 
foreign corporation on the ground of 


NEW YORK 


diversity of citizenship it could not 
claim the right to begin such an action 
if it had failed to comply with the State 
laws governing its qualifications and 
right to transact business in the State 
as a necessary prerequisite therefor.” 


Hutterian Brethren etc. v. Haas et al., 
116 F. Supp. 37. Howard C. Gee of 
Lewistown, Ralph J. Anderson of 
Helena and G. J. Jeffries of Roundup, 
for Hutterian Brethren of Wolf Creek 
as a Church of Sterling, Alberta, Can- 
ada. H. Leonard DeKalb, Raymond E. 
Dockery and Weymouth D. Symmes of 
Lewistown, for Frank J. Haas and 
others. 


Service of process upon person soliciting orders in 
state for foreign corporation, approved in and filled 


by shipment from another state, ordered vacated. 


Defendant foreign corporation appeared 
specially and moved to vacate summons 
served upon it left with one who so- 
licited orders for it on a commission ar- 
rangement subject to the approval of 
the corporation in another state, from 
which the goods purchased were 
shipped to the local customers. The 
solicitor, in addition, relayed complaints 
of customers to the local office for 
instructions. 


The company maintained no offices, 
warehouses or other facilities in New 
York and had no officers, directors, 
stockholders or employees residing 
there. It had no bank accounts or other 
property of any kind or any telephone 
listings in the state. All billing was 


done from the home office in Seattle, 
Washington. The corporation did not 
vest the person served with general 
powers involving the exercise of inde- 
pendent judgment and discretion, and 
he had no authority to contract on be- 
half of the company or to collect money 
for it. For these reasons, the New 
York Supreme Court, Special Term, 
Part I, ruled that the person served 
was not a managing agent upon whom 
service could properly be made and that 
the corporation was not doing business 
for the purposes of service of process 
upon it. 


Public Building Material Co. v. Olym- 
pic Stained Products Co., 130 N. Y. L. J. 
294. 





“Company has embarked on a ‘spot stocks’ pro gram. Business much 


more competitive. ‘Spot stocks’ at key shipping points will make it 
easier to service customers more quickl y.” 


* 


This report on one company’s plans is typical of what many sales-minded 
organizations are doing to meet the threat of increased sales resistance. 
Good business practice it is too. But be careful! Before you adopt the 
spot stocks method of distribution, talk to your lawyer about possible 
legal pitfalls. You may be required to register your company as a foreign 
corporation in the states where the spot stocks are to be maintained. 
Better to check first than to be penalized as a result of overlooking some 
requirement. 


Lawyers interested in obtaining up-to-the-minute information on 
court cases bearing on the subject of “Spot.Stocks” may have it om 


request, without charge. Write to The Corporation Trust Company, 
120 Broadway, New York 5, N. Y. | 
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Service set aside where made upon local store man- 

ager of licensed foreign corporation, without first 

attempting to serve either the statutory agent or 

certain other officers, specially grouped by statute, 
of whom such manager was not one. 


In a prior case, the Supreme Court of 
Oklahoma indicated that under 12 O. S. 
1951, Sec. 163, a summons against a 
corporation is ineffective when served 
on the cashier, treasurer, secretary, 
clerk or managing agent, or left at its 
office or usual place of business with the 
person in charge, unless it is impossible 
to serve it upon its president, mayor, 
chairman of the board of directors, or 
trustees, or other chief officer, or upon 
an agent duly and legally appointed to 
receive service of process. (Mid-Con- 
tinent Petroleum Co. v. Brewer, 248 P. 
2d 1039; the Corporation Journal, April— 
May, 1953, page 209.) 


TENNESSEE 


In a more recent case, service was 
made upon the manager of a licensed 
foreign corporation’s store. As he was 
neither the statutory agent nor one of 
the other officers required by statute 
to be attempted to be served in the 
first instance, the State Supreme Court 
indicated the service was not properly 
made and should have been set aside. 


Denison Peanut Co. v. Moss, 262 P. 2d 
161. Gullett & Gullett of Denison and 
Paul & McPheron of Durant, for 
plaintiff in error. Sam Y. Colby of 
Madill and W. L. Steger of Durant, 
for defendant in error. 


Federal Court of Appeals applies Tennessee Su- 

preme Court ruling refusing to enforce Arkansas 

statutory liability of stockholders of de facto 
Arkansas corporation. 


In Doggrell v. Great Southern Box Co., 
Ine. of Mississippi, 206 F. 2d 671, (The 
Corporation Journal, February—March, 
1954, page 312), the United States 
Court of Appeals, Sixth Circuit, affirm- 
ing a Federal District Court judgment, 
enforced the statutory liability of stock- 
holders of a de facto Arkansas corpo- 
ration, regarding the Arkansas statute 
upon which the liability was grounded 
as not penal in the sense that it could 
not be enforced in the forum of another 
state, including a United States District 
Court sitting in that state. 

On petition for rehearing, the United 
States Court of Appeals has rendered 
the following opinion: “Although I am 
not in agreement with the recent opin- 


ion of the Supreme Court of Tennessee 
in the case of Paper Products Co. v. 
Doggrell, Tenn. Sup., 261 S. W. 2d 127, 
rehearing denied October 9, 1953, Tenn. 
Sup., 261 S. W. 2d 130, I am of the 
opinion that under the authority of Erie 
R. Co. v. Tompkins, 304 U. S. 64, 58 
S. Ct. 817, 82 L. Ed. 1188; Vandenbark 
v. Owens-Illinois Glass Co., 311 U. S. 
538, 61 S. Ct. 347, 85 L. Ed. 327; Klaxon 
Co. v. Stentor Co., 313 U. S. 487, 61 
S. Ct. 1020, 85 L. Ed. 1477, and Guar- 
anty Trust Co. v. York, 326 U. S. 99, 
109-110, 65 S. Ct. 1464, 89 L. Ed. 2079, 
the ruling in that case is controlling 
in this case, with the result that the 
petition for rehearing should be granted 
and the judgment of the District Court 
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be reversed.” (The decision of the Su- 
preme Court of Tennessee is digested 
below.) 

Doggrell v. Southern Box Co., Inc. of 
Mississippi, 208 F. 2d 310. Harry W. 
Wellford of Memphis, Tennessee (Lewis 
R. Donelson, III, Harry W. Wellford, 
on the brief; Snowden, Davis, McCloy, 


Donelson & Myar of Memphis, Tenn., 
of counsel), for appellant. John B. 
Mack, of Memphis, Tenn. (Clarence 
Clifton, John B. Mack, Memphis, Tenn., 
on the brief; Clifton & Mack, J. W. 
Kirkpatrick of Memphis, Tenn., Nor- 
ton & Norton of Forrest City, Ark., of 
counsel), for appellee. 


State Supreme Court refuses to enforce Arkansas 
statutory liability of stockholders of de facto 
Arkansas corporation. 


Appellant, a bankrupt Arkansas corpo- 
ration, instituted suit in a Tennessee 
county court against two of its stock- 
holders, residing in Tennessee, seeking 
a recovery against them individually be- 
cause of an Arkansas law holding 
stockholders personally liable as part- 
ners for the accounts made by a cor- 
poration whose charter had not been 
filed in the county in Arkansas where 
its principal office was located. That 
court held that these stockholders were 
not liable individually because the Ar- 
kansas rule was regarded by the court 
as penal in its nature and would not 
be enforced in the state courts of Ten- 
nessee. The company appealed, insist- 
ing that the Arkansas rule was not 
penal in nature and that under the law 
of comity the Arkansas rule should be 
applied. 

The Supreme Court of Tennessee af- 
firming this decision and denying a peti- 
tion to rehear, concluded that, under 
Tennessee decisions and decisions of 
the Supreme Court of the United States, 
the penal nature of the Arkansas law 


TEXAS 


was such that “the Tennessee Court 
is not required by the full faith and 
credit clause of our Federal Constitu- 
tion to give it effect.” Also, that “the 
rule of comity does not apply because 
the Arkansas law is contrary to the 
law and public policy of this State.” 

In that portion of its opinion devoted 
to consideration of the petition to re- 
hear, the court referred to but refused 
to follow a like case in the United 
States Court of Appeals, Sixth Circuit, 
Doggrell v. Great Southern Box Co., Inc. 
of Mississippi, 206 F. 2d 671, in which 
that court held that this statutory liabil- 
ity of stockholders under Arkansas law 
could be enforced in the Federal courts 
in Tennessee 


Paper Products Co. v. Doggrell et al., 
261 S. W. 2d 127. George E. Morrow 
and Martin & Tate of Memphis, for 
appellant. Snowden, Davis, McCloy, 
Donelson & Myar of Memphis, for ap- 
pellee. Frank E. Doggrell, Jr., Metcalf, 
Apperson & Crump of Memphis, for 
appellee W. G. Konz. 


Unlicensed foreign corporation owning and assign- 

ing mineral leases in Texas ruled “doing business” 

so as to be barred from maintaining suit in Federal 
court, 


The United States Court of Appeals, 
Fifth Circuit, said: “The issue is 


whether, as a matter of law, the appel- 
lant was transacting business in the 
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state of Texas within the meaning of 
the Texas statutes. The statutes of 
Texas provide that a foreign corpora- 
tion shall procure a permit to transact 
business within the state and, upon 
failure to obtain said permit, that said 
corporation cannot maintain any suit 
in Texas upon any demand, whether 
arising out of tort or contract. Articles 
1529 and 1536 of the Revised Civil 
Statutes of Texas.” 


The court noted that the business of 
the appellant corporation was, as shown 
by its corporate charter, the acquisition, 
ownership and disposition of mineral 
leases, and that, in engaging in this 
business, its transactions involved the 
acquisition and assignment of leasehold 
and mineral! interests in lands located 
within the state of Texas. This was 
regarded as sufficient to constitute doing 


business in Texas, even though there 
was no conveyance of the mineral in- 
terests until the seal of appellant cor- 
poration was affixed at a point outside 
the state. The trial court was, there- 
fore, upheld in granting a motion to 
dismiss the suit, in which the corpora- 
tion was seeking either specific per- 
formance of a contract to convey min- 
eral interests or for money damages for 
breach of the contract. 


Glo Co. v. Murchison et al., 208 F. 2d 
714. Thomas H. Fisher of Chicago, IIL, 
and Carl Wright Johnson of San An- 
tonio, Texas, for appellant. Lucian L. 
Morrison, John H. Dittmar, P. H. 
Swearingen and L. M. Bickett of San 
Antonio, Tex., and M. D. Kirk and 
James C. Denton, Jr., of Tulsa, Okla., 
for appellees. 


> taxation 


3 


ARKANSAS 


State gross receipts or sales tax held not to apply 
to sales of tractors to contractors operating under 


a Government 


“cost-plus-a-fixed-fee” 


contract, 


where they were designated in the purchase orders 
as purchasing agents for the United States. 


In Parker, Commissioner of Revenue v. 
Kern-Limerick, Inc., 254 S. W. 2d 454, 
. (The Corporation Journal, October— 
November, 1953, page 274), the Arkan- 
sas Supreme Court held that a sale of 
tractors to independent contractors, 
operating under a Government cost- 
plus-a-fixed-fee contract, was subject to 
the Arkansas sales or gross receipts 
tax. Upon appeal, the Supreme Court 
of the United States has reversed this 


ruling by holding that, with respect to 
the tractors which were purchased in 
Arkansas for use in the construction of 
an ammunition depot, the contractors 
were acting as purchasing agents for 
the Government, having signed the pur- 
chasing order as such, there being 
authority in Federal statutes for them 
to act as such agents. “Under these 
circumstances,” observed the court, “it 
is clear that the Government is the dis- 
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closed purchaser and that no liability 
of the purchasing agent to the seller 
arises from the transaction.” 


The court referred to its 1941 ruling 
in State of Alabama v. King & Boozer, 
314 U. S. 1, (The Corporation Journal, 
December, 1941, page 64), where the 
Alabama sales tax was held valid when 
imposed on sales made to a Govern- 
ment contractor operating under a 
“cost-plus-a-fixed-fee” contract, stress- 
ing that there “the legal incidence of 
that tax was held to fall on the inde- 
pendent contractor and not upon the 
United States,” whereas the purchaser 


DISTRICT OF COLUMBIA 


in the contract before it was the United 
States. The Alabama case was, there- 
fore, not regarded as controlling. 


Kern-Limerick, Inc. et al. v. Scurlock, 
Commissioner of Revenues for the State 
of Arkansas,* 74 S. Ct. 403. Cleveland 
Holland, Asst. Atty. Gen., for appel- 
lants. O. T. Ward of Little Rock, for 
appellee. Commerce Clearing House 
Court Decisions Requisition No. 509491. 


*The full text of this opinion is 
printed in the State Tax Reporter, Ar- 
kansas, page 6365. 


Materials used in private construction under gen- 

eral contracts entered into prior to adoption of 

use tax law, but purchased, rented or used sub- 

sequently, and certain items consumed but not in- 

corporated into Federal and District projects, ruled 
subject to tax. 


In John McShain, Inc. v. District of Co- 
lumbia,* 205 F. 2d 882, certiorari denied, 
74 U. S. 227, as reviewed in part in 
The Corporation Journal, February— 
March, 1954, page 312, there were ref- 
erences to the Board of Tax Appeals 
and the District of Columbia Tax Court 
as separate judicial bodies under a 
heading similar to that shown above. 
Inasmuch as the name of the “Board 
of Tax Appeals” was changed to the 
“District of Columbia Tax Court” by 


TEXAS 


P. L. 493, Laws of 1952, effective July 
10, 1952, it is to be noted that the 
United States Court of Appeals for the 
District of Columbia, in its opinion re- 
ported at 205 F. 2d 882, mentioned 
above, affirmed the decision of the 
Board of Tax Appeals, now the District 
of Columbia Tax Court. 


*The full text of this opinion is 
printed in the District of Columbia Tax 
Reporter, page 6351. 


Gas gathering tax ruled invalid as to interstate 
transmission of gas. 


“The question presented,” observed the 
Supreme Court of the United States, 
“is whether the Commerce Clause is 
infringed by a Texas tax on the occu- 


pation of ‘gathering gas,’ measured by 
the entire volume of gas ‘taken,’ as ap- 
plied to an interstate natural gas pipe- 
line company, where the taxable inci- 
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dence is the taking of gas from the 
outlet of an independent gasoline plant 
within the state for the purpose of im- 
mediate interstate transmission.” The 
entire movement of the gas, from pro- 
ducing wells into pipeline to consumers 
outside Texas was a steady and con- 
tinuous flow. The tax assailed applied 
equally to gas moving in intrastate and 
interstate commerce. 


The court in reversing state court 
decisions upholding the constitutional- 
ity of the tax, found that the incidence 
of the tax fell, under the statute, upon 
the gas when “taken” in the state, and 
that it was moving in interstate trans- 
mission at that time, the production, 
processing and gathering of the gas 
having then ceased. “Here,” said the 
court, “it is perhaps sufficient that the 
privilege taxed, namely the taking of 
the gas, is not so separate and distinct 


from interstate transportation as to sup- 
port the tax.” 


Michigan-Wisconsin Pipe Line Co. v. 
Calvert et al. (Panhandle Eastern Pipe 
Line Co. v. Calvert et al.) ,* 74 S. Ct. 396. 
Arthur R. Seder, Jr., Everett L. 
Looney, R. Dean Moorehead and D. H. 
Culton, for appellant Michigan-Wiscon- 
sin Pipe Line Co. E. H. Lange, Gene 
M. Woodfin, Charles I. Francis, Ever- 
ett L. Looney, R. Dean Moorehead and 
D. H. Culton, for appellant Panhandle 
Eastern Pipe Line Co. John Ben Shep- 
perd, Attorney General of Texas, W. V. 
Gumpert and William D. Guild, Assist- 
ant Attorneys General of Texas, for 
appellee. (Rehearing denied, March 15, 
1954.) 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Texas, page 10,277. 


Kentucky — House Bill 21 provides that on and after July 1, 1954 with- 
holding at the source will be extended to payments to residents of Kentucky of 
compensation for personal services performed in the state. 





ppealed to the 
supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


ARKANSAS. Docket No. 115. Parker, Commissioner of Revenues v. Kern- 
Limerick, Inc., 254 S. W. 2d 454. (The Corporation Journal, October—November, 
1953, page 274.) State sales tax—purchases by government contractor—immunity 
from state taxation. Appeal filed, June 11, 1953. Jurisdiction noted, October 12, 
1953. Argued, January 4, 1954. Motion granted to substitute Vance Scurlock, 
present Commissioner of Revenues, as party appellee, January 11, 1954. (74 S. Ct. 
319.) Reversed, February 8, 1954. (74 S. Ct. 403.) (See page 334.) 


MARYLAND. Docket No. 160. Miller Brothers Company v. State of Mary- 
land, 95 A. 2d 286. (The Corporation Journal, June—July, 1953, page 232.) Collec- 
tion of use tax from nonresident seller through attachment of delivery truck of 
seller. Appeal filed, June 30, 1953. Jurisdiction noted, October 12, 1953. Argued, 
January 5, 1954. 


NEBRASKA. Docket No. 476. Mid-Continent Airlines, Inc. (now Braniff 
Airways, Inc.) v. Nebraska State Board of Equalization and Assessment,-59 N. W. 
2d 746. (The Corporation Journal, February—March, 1954, page 313.) Taxation 
of foreign airflight equipment on an apportionment basis, where used in interstate 


commerce. Appeal filed, November 23, 1953. Probable jurisdiction noted, January 
4, 1954. 


TEXAS. Docket Nos. 198—201. Michigan-Wisconsin Pipe Line Co. v. 
Calvert et al. (Panhandle Eastern Pipe Line Co. v. Calvert et al.), 74. S. Ct. 396. 
(The Corporation Journal, April—May, 1954, page 335.) Gas gathering privilege 
tax—validity. Appeals filed, July 23, 1953. Reversed (198,200) and dismissed 
(199,201), February 8, 1954. (See page 335.) Rehearing denied March 15, 1954. 


WASHINGTON. Docket No. 335. General Electric Co. v. State of Wash- 
ington, 256 P. 2d 265. (The Corporation Journal, August—September, 1953, page 
256.) Business and occupation tax—liability of private corporation performing 
services for federal agency. Appeal filed, September 11, 1953. Jurisdiction noted, 
November 9, 1953. Argued, February 2, 1954. Reversed, February 8, 1954. “Per 
curiam: The judgment is reversed. Carson v. Roane-Anderson Co., 342 U. S. 232.” 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1953-1954. 





Florida — Debenture preference stock of a domestic corporation is a pre- 
ferred stock and should be included in the corporation’s annual reports to the 
Secretary of State and the required filing fees paid. (Opinion of the Attorney 
General to the Secretary of State, State Tax Reporter, Florida, J 11-001.) 


Nebraska — A foreign pipeline corporation engaged exclusively in inter- 
state commerce is not subject to the occupation or franchise tax. Foreign cor- 
porations engaged in transporting crude oil through pipelines are “common 
carriers” and are specifically exempted from the necessity of appointing resident 
agents and filing certain certificates.. (Opinion of the Attorney General to the 
Secretary of State, State Tax Reporter, Nebraska, { 9-001.) 


New York — The mere use of the word “insurance” in a corporate name, 
in cases not within the statute’s specified exceptions, is forbidden regardless of 
the purposes of a corporation or the character of name as a whole. (Opinion of 
the Attorney General, CCH New York Corporation Law Reporter, J 10,784.) 

Sec. 180 of the Tax Law is applicable only to stock corporations where 
dividend-paying stock is issued; therefore, a membership corporation which has 
issued no dividend-paying shares of stock has incurred no organization tax 


liability. (Opinion of the Attorney General to the State Comptroller, State Tax 
Reporter, New York, { 98-396.) 


While a membership corporation may acquire real property for its corporate 
purposes, it may not use such property, as by way of lease, for a purpose essen- 
tially of a business nature for profit. (Opinion of the Attorney General.) 


North Carolina — A foreign corporation which maintains a sales office 
in North Carolina, filling orders by making shipments from without the state 
is not doing business, for income tax purposes, where it owns no property in 
North Carolina except office furniture and keeps no stock of goods in the state. 


(Opinion of the Attorney General to the Commissioner of Revenues, State Tax 
Reporter, North Carolina, J 10-201.20.) 


South Carolina — A leased department within a department store is con- 


sidered to be a separate store for purposes of the chain store tax. .(Ruling of 
South Carolina Tax Commission. State Tax Reporter, South Carolina, § 53-011.) 


Tennessee —A national advertising company which maintains a branch 
' office ifi Kentucky and extends its operations from that point into Tennessee 
counties without establishing a place of business in the state can be taxed under 
Item 3(g) of the General Revenue Act. The concern is engaging in intrastate 
business in operating signs at fixed locations within Tennessee; the taxable 
incident is the owning, renting, conducting or operating the signs in Tennessee. 
If the firm maintains no office in Tennessee, it cannot be held liable for the full 
state tax in any county. It is, however, liable for one-half of the state tax in 
each county in which billboards or signs are operated. (Opinion of the Attorney 
General, State Tax Reporter, Tennessee, { 39-004.) 


338 





me important matters 


For April and May 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Annual Franchise Tax due April 1 but may be paid without penalty 
until April 30.—Domestic and Foreign Corporations. 


Arizona — Income Tax Return and Returns of Information at source due on 
or before April 15.—Domestic and Foreign Corporations. 


Arkansas — Corporation Income Tax Return and Returns of Information at 
source due on or before May 15.—Domestic and Foreign Corporations. 
California — Quarterly Retail Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 
Colorado — Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 
License Tax due May 1.—Domestic and Foreign Corporations. 


Connecticut — Quarterly Retail Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 


Delaware — Annual Franchise Tax due after April 1 and before July 1.— 
Domestic Corporations. 

Returns of Information at the source due on or before April 30.— 
Domestic and Foreign Corporations making certain payments of salaries, 
dividends, interest or other income to residents of Delaware during 1953. 

Withholding at source Returns due April 30—Domestic and Foreign 
Corporations paying compensation to Delaware employees. 


District of Columbia — Franchise (Income) Tax Return due on or before 
April 15.—Domestic and Foreign Corporations. 


Indiana — Quarterly Gross Income Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 


lowa — Quarterly Retail Sales Tax Return and Payment due on or before 
April 20.—Domestic and Foreign Corporations. 


Kansas — Income Tax Return due April 15——Domestic and Foreign Corpora- 
tions. 


Kentucky — Income Tax and Corporation License Tax Return due on or before 
April 15.—Domestic and Foreign Corporations. 


Louisiana — Income Tax Return due on or before May 15.—Domestic and 
Foreign Corporations. 


Maryland — Annual Report (Personal Property Return) and Franchise Tax 
Report and Tax due on or before April 15.—Domestic Corporations. 
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Maryla nd — Continued 

Income Tax Return due April 15.—Domestic and Foreign Companies. ~ 

Annual Report (Personal Property Return) and Filing Fee due on © 

or before April 15.—Foreign Corporations. 4 
Withholding Tax due April 30.—Domestic and Foreign Companies. 


Massachusetts — Excise Tax Return due on or before April 10.—Domestie 
and Foreign Corporations. 


Michigan — Annual Report and Franchise Tax due on or before May 15.— ~ 
Domestic and Foreign Corporations. 


Missouri — Quarterly Retail Sales Tax Return and Payment due on or before 
April 15.—Domestic and Foreign Corporations. 


Montana — Returns of Information at the source due on or before April 15.— | 
Domestic and Foreign Corporations. 
Annual Statement due in April and May.—Foreign Corporations. 


New Jersey — Franchise Tax Report and Tax due on or before April 15.— 
Domestic and Foreign Corporations. 


New Mexico— Income Tax Return due on or before April 15. ae and — 
Foreign Corporations. 
Franchise Tax due May 1.—Domestic and Foreign Corpovadhai 


New York— Annual Franchise (Income) Tax Return (Form 3 CT—Article 
9A, Tax Law) and one-half of tax due May 15.—Domestic and Foreign 
Business Corporations, Holding Companies and Investment Trusts. 


North Dakota — Income Tax and Returns of Information at the source due 
on or before April 15.—Domestic and Foreign Corporations. 
Quarterly Retail Sales Tax Return and Payment due on or before 
April 20.—Domestic and Foreign Corporations. 


Oregon — Excise (Income) Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Withholding Tax due April 30.—Domestic and Foreign Corporations. 


Pennsylvania — Income Tax Return due on or before April 15.—Domestic and 
Foreign Companies. 
Rhode Island — Business Corporation Tax Return and Tax due on or before 
May 1.—Domestic and Foreign Corporations. 
South Dakota — Quarterly Retail Sales Tax Return and Payment due on oF 
before April 15.—Domestic and Foreign Corporations. 
Texas — Franchise Tax due May 1—Domestic and Foreign Corporations. 
United States — Withholding Tax due on or before April 30. 
Vermont— Income (Franchise) Tax Return due on or before May 15!— 
Domestic and Foreign Corporations. 
Virginia — Income Tax Return due on or before April 15—Domestic and 
Foreign Corporations. 
Income Tax due June 1.—Domestic and Foreign Corporations. 
West Virginia — License Tax Report due in April—Foreign Corporations. 
Quarterly Business and Occupation (Gross Sales) Tax Return and 
Payment due on or before April 30.—Domestic and Foreign Corporations. 
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In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 

Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 

Direct Line to Domestic Corporation Work. The easy way for a lawyer to get 
information on domestic corporation costs and requirements in any state 

; or Canadian province. 

A Pretty Penny ... Gone! The troubles that descend upon a corporation— 
as shown by actual court cases—if its agent cannot be found when service of 
process is attempted. 

What Constitutes Doing Business. A 192-page book containing brief digests of 
decisions selected from those in the various states as indicating what is 
construed in each state as “doing business.” 

Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 

Corporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce—de- 
velopments corporation officers and attorneys will want to watch carefully. 

Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 

Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 

What Does a Transfer Agent Do? This illustrated pamphlet gives the high spots of 
a transfer agent’s services in 3 minutes reading time, with explanatory text 
if you want to read further. Of value to small as well as large corporations. 

More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary statu- 
tory measures necessary to protect corporate status. 

When a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and illus- 
trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 
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The Corporation Journal is published by The Corporation 
Trust Company bi-monthly, February, April, June, August, Octo- 
ber and December. Its purpose is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opin- 
ions of official bodies, which have a bearing on the organization, 
maintenance, conduct, regulation, or taxation of business corpora- 
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